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Introduction
If the constitutional rights afforded prisoners in the 
United States mean anything at all, correctional institu-
tions must be transparent in their operations and must be 
held accountable for the protection of those constitutional 
rights. Prisons and jails are closed institutions, both liter-
ally and symbolically, and they operate far away from 
public view. In such closed environments, abuse is more 
likely to occur and less likely to be discovered. Staff mem-
bers and inmates with malicious intent often find they can 
act with impunity, while those with more benign objec-
tives may find their plans thwarted by a lack of resources 
or an institutional culture that is unsupportive of their 
efforts or content with the status quo. Insular environ-
ments tend to put prisoners at risk of abuse, neglect, and 
poor conditions, and the lack of outside scrutiny provides 
no challenge to this treatment.

The federal courts have traditionally been the last refuge 
for prisoners. Especially since the 1970s, with landmark 
cases such as Holt v. Sarver1 (addressing conditions in 
Arkansas’s prisons), Rhem v. Malcolm2 (addressing condi-
tions in the “Tombs” jail in downtown Manhattan), and 
Ruiz v. Estelle 3 (addressing conditions in Texas’s prisons), 
the courts have provided a wedge in the steel doors of pris-
ons and jails, preventing them from being entirely sealed off 
from external view. Months of court testimony, followed by 
the news coverage of these cases and the issuance of judicial 
opinions detailing the horrors experienced by prisoners, pro-
vide us with glimpses of the correctional environments that 
are so foreign to most citizens. Injunctions that order agen-
cies to improve these conditions or face remedies ranging 
from stiff fines to mass releases of prisoners provide the 
relief sought by aggrieved inmates. And during the remedial 
phase of the litigation, court-ordered monitoring of these 
prisons and jails provides an ongoing effort to ensure that 
the court has a flow of accurate and current information 
about conditions in the facilities and the agencies’ progress 
in implementing court-ordered reforms.

The Prison Litigation Reform Act of 19964 severely 
hampered the courts’ ability to intervene in such prison 
conditions cases. Motivated in large part by state policy-
makers’ frustrations with longstanding court orders and 
concerns about federalism and separation of powers, 

Congress limited the circumstances under which these 
orders could be issued and the length of time they could 
last. The very notion that courts should provide oversight 
of conditions in correctional institutions was under attack, 
and the consequences were significant. Coming at a time 
when prison populations were expanding exponentially, 
with ever more remote facilities holding unprecedented 
numbers of prisoners while relying on insufficient fund-
ing and resources, the PLRA’s restrictions nevertheless 
emboldened states to seek relief from decades-old court 
orders.5 And few new cases were filed, given the barriers 
to bringing such lawsuits (including tight limitations on 
attorneys’ fees). Thus, at the very time such court over-
sight would have been most critical for ensuring 
transparency and accountability for constitutional prison 
conditions, that avenue for relief was deeply curtailed.

Whatever limitations the PLRA has imposed on prison-
ers’ rights litigation, it is imperative to prevent the statute 
from pulling an iron curtain across the bars of our 
nations’ correctional institutions. Supreme Court Justice 
Anthony Kennedy has spoken eloquently about the “hid-
den world of punishment,”6 and has emphasized the 
importance of “know[ing] what happens after the prisoner 
is taken away.”7 His recognition of the need for increased 
transparency in correctional operations speaks to the 
essential value of such transparency when it comes to 
ensuring humane treatment of prisoners. PLRA or not, we 
cannot go back to a time when prisons operated outside 
the rule of law, confident that the courts would allow them 
to act without interference. Prisons should never again be 
“shadow world[s].”8

In the post-PLRA world, there is a critical need for 
alternative and effective forms of correctional oversight. 
For the last forty years or so, the courts have provided the 
most prevalent form of external scrutiny for prisons and 
jails in this country. Even if, as many hope, the PLRA is 
repealed and the courts regain their authority in this 
arena, there remains a need to be creative and look to 
other ways to increase transparency and accountability in 
prison operations. Indeed, the PLRA may provide an unex-
pected opportunity to improve upon the form of 
correctional oversight provided by the courts, which was 
not without significant drawbacks. This article examines 
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also kept the governor and other key politicians in the 
loop. Somewhat ironically, these reports were also an 
important source of information for agency Board mem-
bers, who found they had not been accurately briefed 
about conditions by agency staff.14

More common are models where the judge appoints a 
single expert to serve as either a Special Master or a Court 
Monitor, and where that individual can call upon a team  
of consulting experts as necessary to help assess specific 
issues such as medical and mental health care, use of 
force, or classification of prisoners.15 Most unusual is the 
appointment of a Receiver, as the Court did in the Plata 
litigation in California.16 Whatever the model or the title 
for the appointee, the court authorizes the monitor to 
access institutions and meet with inmates and staff, and 
requires regular reporting of findings to the court. A num-
ber of examples of court-ordered monitoring continue to 
the present time, although most oversight structures are 
modest in scope compared to the large-scale monitoring 
operation that existed in Texas. 

While prison reform cases are a rare breed in the post-
PLRA era—and successful cases even more elusive—one 
conclusion appears to be clear: most judges who order 
injunctive relief in institutional reform cases require some 
form of continuing oversight to ensure that their orders 
take hold. The nature of that oversight has been scaled back 
to comply with PLRA requirements, and the courts must 
reassess the need for their ongoing involvement every cou-
ple of years, but for some period of time after their rulings, 
judges remain actively involved in gathering information 
and ensuring agency accountability for compliance.

Judges’ insistence that agencies comply with court 
orders ensures that inmate victories on paper are not hol-
low victories in practice. And indeed, there have been 
many tremendously important prison reform accomplish-
ments as a result over the last few decades. In 2003, a 
symposium was held at Pace Law School titled “Prison 
Reform Revisited: The Unfinished Agenda,” which took 
stock of the accomplishments and failures of institutional 
reform litigation over the previous three decades.17 While 
acknowledging that reformers still had a long way to go 
before they could rest on their laurels, conference partici-
pants pointed to the many tangible improvements that 
resulted from prison litigation. Chief among them, pro-
claimed former Special Master Vincent Nathan, are 
improved environmental conditions, such as the closing of 
ancient facilities, the replacement of dangerous open dor-
mitories with modern cellblocks, and the elimination of 
environmental hazards.18 Nathan also pointed to specific 
examples in various jurisdictions of relief from extreme 
overcrowding, controls on excessive use of force, and 
improved medical and mental health care.19 

The late Federal District Judge Morris Lasker, who han-
dled the landmark prison reform case of Rhem v. Malcolm,20 
also was convinced that conditions of confinement “sub-
stantially improved over the years as a result of prison 
reform litigation.”21 He was referring to physical conditions, 

the potential for alternative types of correctional oversight 
in a post-PLRA world.

The article begins by assessing the critical role the 
courts have played in exercising oversight over correc-
tional facilities. It then explores the weaknesses of the 
judicial oversight model, and the restrictions that the 
PLRA has placed on the courts’ ability to intervene effec-
tively in prison conditions cases. Next, it turns to an 
alternative model of independent government oversight, 
involving routine, preventative monitoring of all correc-
tional facilities on an ongoing basis. Such preventative 
inspections have long been the norm in other countries 
that have been less reliant on courts for the protection of 
prisoners’ rights. The article explores how such oversight 
might work, and discusses examples of prison monitoring 
bodies. Finally, the article addresses the all-important con-
tinuing role for the courts in enforcing prisoners’ rights in 
conditions cases.

I.  The Critical Role of the Federal Courts in Providing 
Oversight of Correctional Institutions

Court orders directed at prison officials would hold empty 
promises for the protection of prisoners’ constitutional 
rights were it not for the ultimate authority provided by an 
enforcement mechanism and a means for assessing the 
progress of implementation. The lengthy records of prison 
reform cases reveal years of intransigence and delay on 
the part of prison administrators and policy makers when 
it comes to implementing court-ordered reform.9 It is 
clear that the remedial phase of institutional reform litiga-
tion is as critical as the fact-finding stage, and oftentimes 
more complex. This phase of litigation requires ongoing 
judicial oversight of whatever aspects of correctional oper-
ations warranted court-ordered reform.

Judicial oversight has taken many forms, including the 
appointment of a special master and monitoring team. In 
Texas, for example, Federal District Judge William Wayne 
Justice appointed Ohio-based law professor Vincent 
Nathan as his Special Master in the case of Ruiz v. Estelle 
and issued an Order of Reference detailing the Special 
Master’s responsibilities and powers.10 The court further 
authorized the appointment of five attorneys and addi-
tional staff to serve as full-time monitors of conditions in 
the state’s prison facilities and to issue reports on the 
agency’s compliance with the court’s orders.11 The Special 
Master, monitors, other office staff members, and consult-
ing experts were a constant presence in the Texas prisons 
over the next nine years.12 With unrestricted access to 
facilities, prisoners, staff, and documents, the monitoring 
team uncovered numerous violations of the consent 
decree and documented those transgressions in reports 
submitted to the court. This continual source of updated 
information provided the transparency necessary for the 
court to assess progress, and allowed the court to hold 
officials accountable for their delays through hearings, 
contempt orders, and more detailed agreements between 
the parties.13 Media accounts of the monitoring reports 
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such as cleanliness and space per inmate, as well as oppor-
tunities for exercise and improved classification and 
disciplinary systems.22 Recognizing that the goal of achiev-
ing completely acceptable conditions had never been met 
even in the jail he oversaw, Judge Lasker nevertheless “cast 
a vote for prison reform litigation as an impressively effec-
tive instrument for assuring constitutionally acceptable 
prison conditions.”23 To these formidable lists of the accom-
plishments of court intervention, correctional law expert 
William Collins added another highlight: the elimination  
of inmate guards in Arkansas and Texas.24

Judicial oversight of prison conditions, then, is a critical 
element of the effort to ensure the constitutional treatment 
of prisoners, and can be credited with the greatest suc-
cesses of the prison reform movement in this country to 
date. But as we will see below, we may have placed too 
many eggs in the judicial oversight basket, with or without 
the PLRA. The development of other effective means of 
ensuring correctional transparency and accountability was 
long overdue, even before the PLRA so drastically sought to 
diminish the effectiveness of court intervention.

II. Weaknesses of the Court Oversight Model

A. Problems with the Model
While court intervention has led to undeniable improve-
ments in prison conditions and the treatment of prisoners, 
this model of oversight is not sustainable in the long term as 
a vehicle for prison reform. It is a model better suited for 
addressing extreme cases than for encouraging routine 
improvements in prison operations. And yet, in this country, 
litigation is the primary tool in the would-be reformer’s kit. 

In order for a prison conditions lawsuit to be successful, 
let alone for a judge to exercise continuing oversight, the 
inmate must prove a constitutional violation. It is very hard 
to prove this from an evidentiary perspective—it goes well 
beyond showing that conditions are poor or ineffective or 
wasteful, or that they do not comply with best practices. Few 
allegations about conditions of confinement actually meet 
that baseline requirement, evidence of which is made even 
harder by the PLRA’s physical injury requirement25 and the 
“deliberate indifference” showing required under Estelle v. 
Gamble,26 Wilson v. Seiter,27 and Farmer v. Brennan.28 Condi-
tions in a facility under court supervision must be truly 
extreme. But many institutions with conditions that fall 
short of violating the Constitution nevertheless present con-
cerns about the treatment of prisoners and thereby justify 
the need for reform and oversight.

Related to this point is the fact that the judge’s orders 
are not intended to bring the prison or jail up to an ideal 
level, but up to a constitutional level of performance. The 
Constitution actually sets a very low bar. The American 
Bar Association recently promulgated a set of criminal 
justice standards on the treatment of prisoners, its first 
effort to revise such standards in almost thirty years.29 
These standards, drafted and agreed upon by a diverse 
group of corrections attorneys/experts and other system 

stakeholders, represent what this group has determined 
should be the standard correctional practices in place to 
protect the rights of prisoners. But even these standards 
in some instances go well beyond constitutional minima. 
Thus, the court’s ability to exercise oversight leaves a gap 
between those facilities where conditions are constitu-
tionally deficient under current case law and those where 
conditions are below the standards that experts believe 
should set the floor.

A further weakness of the court oversight model is that 
it is temporary, lasting only as long as it takes to remedy 
the unconstitutional conditions. But most prison condi-
tions problems—overcrowding in particular—are chronic 
in nature, requiring ongoing attention rather than a one-
time fix. This leaves a very large potential for backsliding 
on the part of the agency once the pressure is off and every 
action or inaction is no longer scrutinized closely. Policy 
makers may also be less likely to fund programs and ser-
vices in an agency that has been relieved of court oversight, 
putting conditions at risk of deterioration. But once final 
relief has been granted, the lengthy and complex process 
of exercising judicial oversight must start all over again if 
there is backsliding—from filing a lawsuit, to holding a 
trial and establishing a constitutional violation, to develop-
ing a court order or settlement agreement, to creating and 
implementing a monitoring plan. 

Another reason that judicial oversight is not sustain-
able is that it is extremely expensive. Not only are court 
resources expended, but the costs of high-priced experts 
working on a consulting basis and often traveling from 
great distances to monitor and write progress reports on 
facilities under court order can quickly become astronomi-
cal. Moreover, lawyers for both parties are involved 
throughout the oversight process, reviewing and possibly 
challenging reports, communicating with the monitor and 
the court, and potentially filing motions and participating 
in court hearings. Typically, the costs of these legal and 
monitoring expenses are absorbed by the defendant cor-
rectional agency. While those expenses may well be 
justified, in a tight budget they call upon resources that 
could otherwise be earmarked for making the court-
ordered reforms. 

The expenses alone make judicial oversight a lightning 
rod for political and public criticism, but the fact that such 
oversight arises in an adversarial context also makes it 
hugely controversial. Typically, because there are lawyers 
involved and because the stakes are so high, the parties 
(and other interested stakeholders) battle over court rul-
ings, monitors’ findings, implementation of monitors’ 
recommendations, and decisions to increase or decrease 
monitoring, for example.30 It is much harder to imple-
ment needed reforms in an adversarial or hostile context 
than in a collaborative context. 

Finally, a core disadvantage of the judicial oversight 
model is that it is reactive rather than preventative; court 
intervention comes into play only after a serious incident 
or set of problems has occurred. With earlier identification 
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of the concerns, improvements could have been initiated, 
and tragedies, scandals, and lawsuits averted. But court 
involvement is, by its nature, designed to be an after-the-
fact remedy.

B. PLRA Restrictions
While the inherent weaknesses of the judicial oversight 
model, as detailed above, render it less than ideal as a sus-
tainable approach to prison reform, those weaknesses pale 
in light of the restrictions that the PLRA has placed on 
courts handling institutional reform cases.

To begin with, the PLRA has achieved its desired effect 
of dramatically reducing pro se civil rights filings by pris-
oners.31 The reduction was a direct result of three 
provisions in the PLRA: one, courts are no longer permit-
ted to waive filing fees for indigent inmates (though 
inmates can be placed on a monthly payment plan);32 two, 
there are now strict limitations on the filing of so-called 
frivolous lawsuits;33 and three, prisoners are required to 
“exhaust” administrative remedies before filing a law-
suit.34 And increasingly few of these cases that are filed are 
successfully resolved in the prisoner’s favor.35 Moreover, 
the PLRA succeeded in reducing the likelihood that attor-
neys would be willing to handle these lawsuits by limiting 
the overall recovery of fees in prisoners’ rights cases as 
well as by placing caps on the allowable hourly rates.36 
Fewer cases, of course, mean fewer opportunities for the 
judges to exercise oversight and for the courts to be a reli-
able vehicle for accomplishing prison reform.

Second, and more directly related to the oversight 
issue, is the PLRA’s provision regarding termination of 
court orders. The PLRA allows a defendant in an institu-
tional reform case to move to terminate a court order after 
two years, and requires the court to grant relief unless 
there is a finding of “current or ongoing” constitutional 
violations.37 The PLRA further grants standing to a wide 
array of government officials to seek termination in cases 
that involve population caps or release orders.38 Provisions 
like these leave the court with insufficient time to ensure 
that complex court orders are truly implemented and that 
the agency is committed to long-term changes. It also 
minimizes the likelihood that court oversight will last 
more than a few years in any given case. It is impossible to 
imagine one of the landmark prison class action cases like 
Ruiz v. Estelle not justifying ongoing monitoring for a sig-
nificant period of time. It simply takes a long time “to turn 
a ship around,” as corrections administrators on the 
receiving end of court orders have noted. Moreover, fre-
quent evidentiary hearings are both time-consuming and 
expensive for the parties.39

Finally, the PLRA made it exceedingly difficult for 
judges to order prisoners to be released from a facility to 
remedy overcrowding.40 And it mandated that federal 
judges refuse to approve any consent decree that is not 
narrowly tailored to correct a violation of a federal right; 
relief must be the least intrusive means necessary to 
address the violation, taking into account the impact of 

the proposed relief on public safety and criminal justice 
system operations.41 

As attorneys involved in prisoners’ rights litigation 
have observed, the PLRA places difficult and frustrating 
barriers in their way, but there are still effective methods 
for working within the PLRA’s restrictions to achieve 
meaningful consent decrees that allow some form of court 
oversight.42 Such strategies are undoubtedly possible. The 
point here, though, is not what is possible in the post-
PLRA world in terms of court oversight and relief for 
inmates, but whether court oversight is the best option for 
achieving transparency and accountability in prison opera-
tions. And it seems clear that whatever viability this 
judicial intervention model had in previous decades, its 
effectiveness as a vehicle for prison reform has eroded as a 
result of the PLRA. Thus, we must turn to other strategies 
for opening up the hidden world of prisons and helping to 
implement much-needed reforms.

III.  A Call for Independent Prison Oversight as an 
Alternative to Long-Term Judicial Monitoring

A. Lessons from Abroad
As we consider alternatives to judicial oversight, it is instruc-
tive to look to the experience of peer nations that have 
neither our country’s history of civil rights litigation nor a 
written Constitution that enshrines a set of rights that can be 
protected by the courts. In England, for example, prison 
reformers have rarely turned to national courts to ensure the 
humane treatment of prisoners (though international 
human rights courts have recently become an important 
source of support for their efforts).43 When abysmal condi-
tions in the British prison system came to light amid a series 
of riots and became a national embarrassment in 1990, 
there was no lawsuit, though there was a highly public 
national inquiry led by Lord Justice Woolf, a member of 
Parliament’s House of Lords.44 In the wake of the Woolf 
inquiry, England relied even more heavily on its administra-
tive independent prison oversight mechanism—a 
government body known as the Prison Inspectorate, headed 
by a Chief Inspector appointed by Her Majesty the Queen. 

Created by statute in 1981, the Inspectorate is charged 
with inspecting and reporting on prison conditions and the 
treatment of prisoners in all places of detention in England 
and Wales.45 The Inspectorate falls under the auspices of 
Britain’s Home Office, but remains entirely independent 
of the prison system. Teams of inspectors conduct routine 
inspections and issue reports on conditions of every penal 
facility; they also produce occasional thematic reports that 
apply to the system as a whole. The Inspectorate has devel-
oped a detailed set of criteria for conducting its inspections, 
called “Expectations,” so that there are clear indications of 
the evidence covering all aspects of prison life that moni-
tors will seek out when they visit each facility. Inspectors 
have unrestricted access to every part of the prison, and 
may speak confidentially with any inmate or staff member. 
Each facility is inspected at least twice in any five-year 
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rather than requiring one-time fixes. Moreover, even the 
best facilities can benefit from an outside set of eyes provid-
ing perspective and feedback. This is how agencies improve 
their practices and move to even higher levels of profession-
alism. External scrutiny acts as a form of “informal social 
control over staff behavior,” as one corrections official put 
it; it keeps staff on their toes and aware of the importance 
of their work, and helps them avoid complacency.48

Most importantly, when monitoring is done on a pre-
ventive basis, it catches problems early, before those 
problems result in tragic consequences, expensive law-
suits, and media scandals. Alerted to those issues of 
concern, correctional administrators can address the 
problems and improve operations. With the validation 
provided by objective monitors, administrators also can 
seek additional funding from policy makers to make 
needed changes. All of this can potentially be accom-
plished in a collaborative context, without the overlay of 
adversarial litigation, expensive attorneys, and judicial 
attention. Preventive monitoring, done correctly, is 
focused on improvement rather than finding fault; it is 
forward-looking rather than reactive to misdeeds. The 
dynamics between monitors and prison officials, there-
fore, have the potential to be more positive than in the 
typical judicial intervention context.

Finally, the expense involved with preventive monitor-
ing is likely to be significantly less than the costs associated 
with judicial oversight. Even though more facilities would 
be monitored, there would likely be full-time staff con-
ducting these inspections rather than national consulting 
experts, whose hourly costs and travel expenses can 
quickly dwarf a full-time salary.

C. The ABA’s Call for Independent Prison Oversight
Recognition of the importance of independent correc-
tional oversight led the American Bar Association (ABA) 
to pass a resolution in 2008 calling on all levels of govern-
ment to establish public entities to regularly monitor and 
report publicly on conditions of confinement in all places 
of detention.49 Observing that the operations of correc-
tions facilities are insulated from the public eye, and that 
these agencies should be as transparent and accountable 
to the public they serve as any other government entity, 
the ABA provided an elegant and thoughtful justification 
of the need for routine monitoring of prisons and jails that 
mirrors many of the benefits discussed above:

First, the public identification of significant problems 
in correctional conditions and operations can and 
should lead to the rectification of those problems, 
resulting in correctional and detention facilities that 
are safer, operated in conformance with the Constitu-
tion, other laws, and best correctional practices, and 
equipped to better prepare inmates for a successful 
reentry into society. Second, through the objective 
observations of an entity that is wholly independent 
of the facility being inspected, potential problems that 
have been overlooked at the facility can be detected, 

period. While the Inspectorate maintains a healthy inde-
pendence from prison administrators, its work is 
well-respected by prison staff, who accept the inspectors’ 
presence and tend to agree with and implement many of 
their recommendations.46 It is important to note that the 
inspection teams do not investigate or respond to individ-
ual grievances from prisoners; that task falls to the Prison 
Ombudsman, a separate oversight body.

Somewhat similarly, European countries submit to 
routine monitoring of their prison facilities by the Com-
mittee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment (CPT), an interna-
tional treaty body that operates under the auspices of the 
Council of Europe. Delegations of experts appointed to the 
CPT routinely make unannounced visits to selected prison 
facilities in every country every few years. Confidential 
reports about these visits are submitted to the country’s 
leadership, and the country is strongly encouraged to (and 
in almost every case agrees to) publish those reports. The 
focus of the CPT’s inspections is on preventive, systemic 
concerns about the treatment of prisoners and the condi-
tions in which they are held.47 As in England, this form of 
oversight was not motivated by judicial intervention nor 
was it the result of a scandal or tragedy; rather, it stems 
from a deeply held cultural belief that preventive monitor-
ing is appropriate as a tool for proactively ensuring the 
protection of incarcerated persons.

B.  The Value of Routine, Preventive Monitoring by 
an Independent Body

As we look for alternatives to judicial oversight of prisons, it 
makes sense to build upon what has worked best in the 
court-monitoring context at the same time that we seek to 
address its shortcomings. As discussed in Section I above, 
courts have achieved great results by opening the prison 
doors to experts who inspect conditions and write reports 
about their findings. Such independent monitoring ensures 
a continual flow of accurate, unbiased information about 
the treatment of prisoners, and it provides staff and inmates 
alike with a reminder that someone is watching and taking 
note of their actions and inactions. It opens up a closed 
world to scrutiny and input by those who are less bound by 
the cultural norms of a particular institution. That transpar-
ency allows public officials, the courts, and citizens to 
demand change and to hold agencies accountable.

All those benefits are magnified when monitoring 
occurs on a routine and permanent basis for all correc-
tional institutions, and not only for those already found to 
be operating under unconstitutional conditions. Abuse, 
mistreatment, neglect, and ineffective or under-resourced 
programs can occur at any institution at any time, and 
conditions should not have had to deteriorate to uncon-
scionable levels for there to be attention paid to these 
concerns. Nor should monitoring end once a facility has 
“achieved” a certain level of conditions, because backslid-
ing is always possible and because most prison problems 
are chronic issues to be managed on an ongoing basis 
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and have varied names, from independent agencies 
located under the executive branch of government (e.g., 
the Office of the Inspector General in California; the 
Texas Commission on Jail Standards; the Juvenile Justice 
Monitoring Unit of the Maryland Attorney General’s 
Office) to legislative committees with monitoring duties 
(e.g., the Ohio Correctional Institution Inspection Com-
mittee).54 Despite their different structures, they are all 
charged with similar responsibilities: to assess institu-
tional conditions and, to varying degrees, the treatment of 
the inmates by inspecting facilities on a routine basis. 
These organizations, and other bodies with correctional 
oversight responsibilities, are profiled in a fifty-state 
inventory of prison oversight mechanisms in the United 
States,55 and can be looked to for ideas for designing an 
oversight body. The international examples of monitoring 
entities—especially the British Prison Inspectorate—also 
offer tried and tested models.56 

The ABA’s Resolution details the twenty key require-
ments for effectiveness in a monitoring body, which are 
too lengthy to be restated here in full but are definitely 
worthy of review.57 As I have written elsewhere, it is espe-
cially critical that any effective monitoring body have the 
following attributes:

(1) it must be independent of the correctional agency 
under review;

(2) it must have a mandate to conduct regular, routine 
inspections;

(3) it must have unfettered, “golden key” access to the 
facilities, prisoners, staff, and records, including the 
ability to conduct unannounced inspections;

(4) it must be adequately resourced, with appropriately 
trained staff;

(5) it must have a duty to report publicly their findings 
and recommendations;

(6) it must use an array of methods of gathering 
information and evaluating the treatment of pris-
oners; and 

(7) the agency must be required to cooperate fully in 
the inspection process and to respond promptly and 
publicly to the monitoring body’s findings and rec-
ommendations.58

One other factor should be added to this list: the pri-
mary focus of the oversight body’s monitoring duties 
should be on the treatment of prisoners and any risks the 
institution presents to their health, safety, and civil rights. 
While issues related to agency management, financial 
practices, cost-effectiveness, and efficiencies may be 
important from a “good government” standpoint, the 
monitoring focus must be on the prisoners themselves, if 
this form of oversight is to supplant the role that the 
courts have traditionally played in this arena.59 

Not surprisingly, all of these essential elements of 
independent correctional oversight mirror those aspects 
of court oversight that have been most effective. But their 

preventing them from becoming major problems for 
correctional officials. Third, external oversight of cor-
rectional operations and the problem solving that it 
catalyzes can be a cost-effective and proactive means 
to potentially avert lawsuits challenging the legality 
of conditions of confinement or the treatment of 
prisoners. Fourth, the factual findings of the monitor-
ing entity can substantiate the need for funds 
requested by correctional administrators. And finally, 
the revelation by a monitoring entity of what is and is 
not happening behind prison walls can lead to better-
informed decisions about a jurisdiction’s sentencing 
and correctional policies.50

The ABA’s policy on this issue is an important indica-
tion that independent oversight is an idea whose time has 
come in this country.51 Further evidence may be found in 
the U.S. Attorney General’s proposal requiring indepen-
dent auditing of facility compliance with the Prison Rape 
Elimination Act (PREA) standards.52 No longer can (or 
should) the courts be relied on to provide prisons and jails 
with the transparency and accountability so essential for 
ensuring that they operate safely, humanely, and in accor-
dance with constitutional requirements. Such assurances 
should be a routine matter, and the public is better served 
when problems can be identified and fixed early on.

D.  Designing an Effective Independent  
Oversight System

While the existence of independent prison oversight bod-
ies is the norm in most Western nations, administrative 
oversight is far from commonplace in the United States. 
Research on prison oversight mechanisms has found that 
“formal and comprehensive external oversight—in the 
form of inspections and routine monitoring of conditions 
that affect the rights of prisoners—is truly rare in this 
country.”53 Most jurisdictions have not given much 
thought to this issue, likely assuming that the courts can 
handle any concerns that come up with regard to unac-
ceptable conditions in prisons and jails. But as we have 
seen, the PLRA has rendered the courts far less likely to 
be able to address the problems that arise in these institu-
tions. The obvious question, then, is what might meaningful 
independent oversight look like, if divorced from the judi-
cial context?

The sheer geographical size of the United States, the 
enormous number of people incarcerated, and the federal-
ist structure of our correctional system make a single 
national system of independent oversight impractical. 
Governmental oversight bodies should exist at the state 
level in every state and should be charged with monitoring 
conditions in all state-run prison facilities. County-oper-
ated jail facilities should also receive oversight from a 
state-level authority. An independent federal entity should 
be in charge of monitoring conditions in federal penal 
institutions, wherever they are located.

A handful of examples exist in the United States of 
these types of oversight bodies. They take many forms 
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monitoring can bring accountability and transparency to 
correctional facilities and, in turn, improve their function-
ing in ways that internal evaluation mechanisms simply 
cannot.”63 Transparency provides prisoners with both a 
form of protection from harm and an assurance that their 
rights will somehow be vindicated.64 That function is espe-
cially critical as the courts’ role in this arena has eroded.

IV. A Continuing Need for Court Enforcement of Rights
As we have seen, independent and administrative govern-
ment oversight that includes a robust and routine 
correctional monitoring function can support the goals of 
enhancing transparency and accountability when it comes 
to the treatment of prisoners. But while preventive moni-
toring can be very effective at early identification and 
remediation of problems, as well as at staving off lawsuits, 
one critical aspect of court intervention is missing in the 
preventive monitoring context: the enforcement function. 
Judges have always held a very heavy hammer over the 
heads of correctional agencies: the power to punish, to 
hold in contempt, to impose fines or other remedies. Inde-
pendent government oversight bodies, unless they have 
regulatory authority,65 do not have this enforcement abil-
ity. Nor should they necessarily have this authority to 
impose their recommendations on the corrections agency. 
Typically, their recommendations are advisory, and they 
must use their power of persuasion to encourage changes 
in prison operations, policy choices, or funding allot-
ments.66 To allow monitoring bodies (other than those 
that are regulatory in nature) to demand change would be 
to give them supra-management functions, and might 
strain the collaborative dynamics at work in the monitor/
agency relationship. The work of the monitor would 
become less of a “free consultancy that helps [the prison] 
to continually improve,” as British Chief Prisons Inspector 
Anne Owers put it,67 and more of a court substitute.

For this reason, the federal courts must retain their 
ultimate role as a fail-safe protector of prisoners’ rights, 
regardless of the existence of an independent govern-
ment monitoring body. For those prisons and jails that 
refuse to make needed changes or that do not cooperate 
with the inspectors, or that cannot access needed resources 
even in the wake of urgent monitors’ reports identifying 
issues of immediate concern, the courts must be avail-
able to handle lawsuits, issue orders, and call agencies to 
task for noncompliance. But the role of the courts can 
properly be focused on enforcement of rights and mak-
ing injured parties whole, rather than on the long-term 
monitoring function, which can be left to the separate 
monitoring body, even post-lawsuit. Moreover, the courts 
can serve their fact-finding function, resolving any dis-
putes about what monitors or government investigators 
have found. Of course, the PLRA has vastly cut back on 
the ability of inmates to file these lawsuits and on the fed-
eral courts’ abilities to serve these other functions and to 
be the ultimate enforcer of prisoners’ rights. Without an 
ultimate remedy, those rights are in danger of becoming 

effectiveness is magnified by virtue of the fact that this 
form of monitoring is done proactively and in a nonadver-
sarial context.

E.  Why Accreditation and Internal Audits Cannot 
Substitute for Independent Oversight 

As correctional agencies have improved their operations in 
recent years and strived to implement best practices, many 
facilities have sought professional accreditation by organi-
zations such as the American Correctional Association 
(ACA) and the National Commission on Correctional 
Health Care (NCCHC). Most administrators have also 
come to recognize the value of routinely auditing or evalu-
ating their own operations so that they can identify and 
correct problem areas. Both developments are very wel-
come and there is no doubt that they improve correctional 
operations and enhance the professionalism of the agen-
cies. They are good management tools.

But can such practices substitute for monitoring of 
prisons and jails by an independent governmental body? 
The answer is plainly no. Accreditation audits, while an 
important aspect of oversight, are not geared towards 
assessing the treatment of prisoners but rather agency 
compliance with certain standards.60 There is overlap 
between those criteria, to be sure, and as the accreditation 
bodies have moved towards performance-based standards 
and have incorporated interviews with prisoners into the 
audits, they are more likely than ever before to identify 
problems that directly affect the inmates. But the focus 
remains primarily on management matters and bench-
marking agency operations against best practices in the 
field. What’s more, accreditation audits are confidential, 
with results reported only to the agency under review.61 
Thus, they lack the public transparency provided by moni-
tors’ visits, which result in publicly available reports to 
which the agency must respond. Finally, accreditation in 
the correctional context is typically a voluntary process ini-
tiated from within the agency, and the agency usually pays 
for the accreditation process.62 So while accreditation 
indeed provides outside scrutiny of agency practices, the 
auditing body lacks the true independence of a separate 
government monitoring organization.

Internal auditing, meanwhile, is vital to the effective 
and efficient operations and programs of every prison and 
jail. Mechanisms such as routine audits, risk management 
programs, grievance systems, and internal affairs units 
provide an important source of management information 
to administrators, help evaluate the functioning of the 
agency, and can provide an outlet for prisoner complaints. 
But as internal measures, they are not replacements for 
external scrutiny. The findings of these internal assess-
ments are provided to administrators only, not to the 
general public or the media. And in any event, those who 
conduct the audits do not have sufficient perceived inde-
pendence from the agency to provide the public with 
reassurance about the credibility of their findings. As the 
ABA’s report on correctional oversight noted, “external 
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meaningless. For this reason, it is imperative that the 
PLRA be repealed, or at least significantly amended, to 
eliminate these barriers to protecting the rights of pris-
oners.

V. Conclusion
The PLRA successfully sought to do damage to the enforce-
ment of prisoners’ rights by limiting the courts’ ability to 
conduct long-term oversight of correctional agencies. This 
has created a major gap in our ability to ensure transpar-
ency and accountability on the part of prison officials for 
the humane treatment of prisoners. Even those who sup-
ported the PLRA’s enactment would surely agree, however, 
that prisons and jails should be safe and humane places 
that respect prisoners’ constitutional rights. Safe and 
humane institutions serve the interests not only of prison-
ers but of the staff who work in these facilities. They also 
save money and protect public safety, by reducing the like-
lihood of riots, assaults, recidivism, and public health risks. 

Independent government oversight bodies provide a 
vehicle for enhancing the transparency of correctional 
facilities and holding them accountable for being the safe 
and humane institutions we expect them to be, without 
the controversy, expense, and complexity of long-term 
judicial intervention. These oversight entities can serve 
this goal more efficiently and more effectively than the 
courts, because their monitoring activities would be rou-
tine and ongoing, preventative in nature, focused on 
operational improvement rather than wrongdoing, collab-
orative rather than adversarial, and less expensive and 
resource-intensive. It is a form of oversight to which cor-
rectional agencies should be far more receptive than they 
have been to judicial intervention.

As the PLRA hits age fifteen, it is high time for us to 
recognize that states need to create a more sustainable and 
effective model of correctional oversight than the courts 
can provide. This oversight function is critical, and the 
PLRA should not be allowed to slam the iron gates shut on 
prisons and render their operations invisible to the public 
eye. State and local policy makers should be encouraged to 
develop and invest in these independent oversight models 
to be sure they are as effective as possible, drawing guid-
ance from the ABA’s policies and from examples of 
effective international and domestic monitoring bodies.
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